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It is sometimes well enough for American lawyers to know the 

views of foreign law writers on questions arising in this country. 

The following editorial from the London Law 

Overriding the Journal of March 9th, 1912, will be of some 

Judiciary. interest to our readers: 

"The rule of lawlessness, which is threatening not only in Eng- 
land but the whole civilized world, has exhibited itself in the 
United States in a remarkable proposal, endorsed, unfor- 
tunately, by the authority of ex-President Roosevelt, to 
submit the decisions of the Supreme Court of the United 
States to popular vote. Anything more subversive of good 
government cannot be conceived. It is notorious that cer- 
tain American States have introduced what is known as the 
judicial recall, i. e., the power of the people on a kind of 
referendum to dismiss judges who have given unpopular de- 
cisions. That, surely, is bad enough, but the Radical pro- 
posal is now to submit to the arbitrament of the people the 
decisions of the supreme legal and constitutional authority of 
the whole Union, which has for a century carried out the 
function of preserving the fundamental principles of the Re- 
public. We have seen in this century the growth of popular 
dissatisfaction at the conduct of the highest tribunals to- 
wards the great questions of Labor against Capital which are 
brought before them. In America, owing to the existence 
of huge trusts and the difficulty of controlling them by law, 
a similar dissatisfaction has been engendered, and it has 
been fanned by interested persons. But it is well-nigh uni- 
versally recognized here that the only way Of remedying the 
supposed defects of judicial decision is by Parliamentary leg- 
islation. There is sufficient confidence in the Bench to en- 
sure respect, if not approval, for its decisions : and there is 
sufficient trust in the legislature to insure that changes of 
the law shall be committed to it, and not to a popular vote. 
The law is necessarily conservative, and changes in it must 
follow gradually changes in economic conditions. In the 
United States, no doubt, the position is more complex ; be- 
cause, on the one hand, of the much smaller confidence in 
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the integrity and wisdom of the judiciary, and on the other 
hand because of the difficulty in changing the law, owing to 
the fixed Constitution. But the attempted solution by sub- 
mitting judicial decisions to an inflamed and unskilled Court 
of Appeals cuts at the roots of law and order. Remove the 
authority of the Courts and anarchy is enthroned." 



To the American lawyer accustomed to the long delays in our 
criminal procedure the complaint now made in the English law 
journals as to delays in criminal trials 
Delays in Criminal must seem somewhat singular. Two hun- 
Trials. dred and thirty-eight accused persons 

tried at the Assizes in 1910 were detained 
in prison over three months, forty-six of whom were acquitted 
when their cases came before a jury. We would like to know, if 
it were possible to obtain the figures, how many persons in the 
State of Virginia, for instance, remain in jail for over three 
months awaiting trial. Our usual plan, well known, is to recognize 
those accused of felony to appear at the next grand jury term, and 
as the regular grand jury terms are only twice a year; it is possible 
in the State of Virginia for an accused person to be kept in jail 
a good deal longer than three months if he cannot find bail. Our 
system, however, of calling special grand juries, which the courts 
always do when there is an accumulation of accused persons in 
prison, prevents any great injustice, and we do not see any way 
by which it can be remedied, nor does the fact that two hundred 
and thirty-eight persons were kept for over three months indi- 
cate that there is any great injustice in the English system. 

The same paper which condemns this as a crying injustice in 
England states that the Court of Criminal Appeals in 1910 dis- 
charged thirty-nine persons out of some three hundred. While 
it may be shocking, as Lord Lowerburn has said, for persons to 
be kept in prison for two, three, or even four months and then 
found not guilty, yet we do not very well see how it can be helped. 
It is of course exceedingly distressing that an innocent man should 
be accused of a crime and imprisoned when not able to give bail, 
but we do not believe the English system is one whit slower than 
in this country. 
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A very distinguished and esteemed correspondent has called 
our attention to an inaccurate statement made in our editorial 

on p. 69, Vol. 18, May Register. In this edi- 
Instructions torial we stated "We think that it can safely be 
Once Again, said that there is hardly a personal injury case 

which comes to a hearing before the Supreme 
Court of Appeals in our State that is not reversed upon an in- 
struction erroneously given or refused." That this statement, 
as broad as it is, cannot be justified we very readily admit. 
Vol. Ill Va. has eleven damage cases, only three of which were 
determined upon the correctness or incorrectness of instructions 
given or refused ; and yet we find that out of the eight cases 
reported in that volume, in which a question of instruction was 
involved, six were reversed, and in Vol. 110 out of nine, four 
were reversed. We should have said that a majority and a 
growing majority of cases which went up upon a question of 
instructions are reversed upon the error of the lower court in 
giving or refusing to give instructions. Our object in writing 
this editorial was to reiterate, if possible, the crying need of 
some change in our method of instructing a jury. It is in per- 
sonal damage suits, more than in any other kind, that instruc- 
tions are the bete noir of the courts and of counsel. They con- 
sume time ; they tend to confuse rather than to enlighten ; they 
give occasion for error and it does seem to us that some saner, 
safer and more expeditious method of informing the jury as to 
the law of a case can be devised. Law "in gobs" can no more 
be easily digested by the ordinary juryman than food by the 
ordinary mortal and the court itself too often "bolts" the law 
dished up to it by cooks more intent upon their wages than 
anything else. Indigestion on all sides is necessarily the result. 



The Session Acts of the General Assembly for 1912 have 
reached their 576th page at the date we go to print. We pro- 
pose to give a brief summary of those 
New and Important laws which seem to us to be of most 
Legislation in 1912. interest to the profession: On p. 52 

is to be found an Act forbidding the trial 
judge to give the jury a peremptory instruction directing a ver- 
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diet. Our views upon this question have been pretty well ex- 
ploited in the pages of the Register and in our judgment this 
Act is a grave mistake. Our judges have always needed more 
authority than they had and any curtailment is an error we 
believe. 

On p. 38 is an Act amending, etc., § 2920 of the Code as to 
limitation of personal actions: That particular section which 
relates to "oral contracts express or implied for articles charged 
in a store account although such articles be sold on a written 
order, within two years," is stricken out, so that the limitation 
upon a store account is now three years instead of two. 

Page 75. The Act of March 14th, 1906, relating to demurrers 
to evidence, is amended so as to permit the court in its discre- 
tion to "allow the demurrant to withdraw the demurrer;" and 
"allow the joinder in demurrer to be withdrawn by the demurree 
and new evidence admitted or a nonsuit to be taken until the 
jury retire from the bar." Just exactly what effect the language 
"allow the joinder in demurrer to be withdrawn" has, must 
probably be finally decided by our Supreme Court. In the case 
of Snyder v. U. of Va., 100 Va. 567, our Supreme Court held 
that the question as to whether a party had a right to compel 
a joinder in demurrer was one addressed to the sound judicial 
discretion of the trial court subject to review by the appellate 
court. In Johnson v. C. & O. Rwy. Co., 91 Va. 171, the court 
held that where a party had a right to demur it was the duty 
of the court to compel the other party to join in the demurrer. 
We suppose the effect of the language in the amended act is 
simply to reiterate the law as laid down in Snyder v. U. of 
Va., supra, and to change the former act's provision as to new 
evidence and nonsuit. 

An exceedingly salutary act is to be found on p. 76 giving 
Courts of Equity jurisdiction to remove clouds from title to 
real estate where the complainant is not in possession or where 
complainant has the equitable right to the legal title. This Act 
amends, etc., § 3058 of the Code as amended, etc., by the Act 
of Dec. 26th, 1903. 

Page 110. An Act allowing a petition to be filed in the Cir- 
cuit or Corporation Courts to ascertain the true amount of de- 
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linquent taxes upon real estate. The attorney for the Com- 
monwealth is to have service of a copy of the petition and the 
matter can be referred to a commission. This is a valuable and 
much needed Act. 

Page 111. Amending § 3737 of the Code so as to make the 
minimum term of confinement in the penitentiary for forgery 
one year instead of two. 

Page 113 defines ice cream and provides for its sale, etc. 

Page 133 has an Act authorizing the ascertainment and desig- 
nation of the boundary line of real estate by a petition filed 
in any Court which would have jurisdiction over the same in 
an action of ejectment. Parties are brought before the court 
by summons, no copy of the petition being required to be served. 
The trial is to be conducted as other trials at law, surveys can 
be ordered, etc. 

This is one step in the reformation of Common-Law Plead- 
ing which ought to set the pace for many others. 

Hypnotizing is prohibited except as to regular practicing 
physicians by an Act on p. 136. 

Section 3704 of the Code is amended as to the punishment 
for burglary, etc. It raises the maximum term in the peniten- 
tiary from ten to eighteen years for the crime of having in pos- 
session, etc., burglar's tools, etc., etc. 

Page 170. An Act authorizing the Circuit or Corporation 

Court to proceed by execution or otherwise to enforce any judg- 
ment upon which an appeal is taken from a justice of the 
peace's decision when the appellant dismisses the case, or it is 
dismissed for cause. 

Page 191. An Act providing for the sales of estates of free- 
hold in land and such estates in personal property as would be 
estates of freehold if they were estates in land taken by deed, 
will or other writing to any person with limitation therein by 
way of remainder to his "heir" or "heirs of his body" or "issue" 
or other words of like import and the investment of the pro- 
ceeds of such sales for the use and benefit of the person so hold- 
ing the estate subject to such limitation. 

Page 213 amends § 3856 of the Code, but does not refer to it. 
It prohibits driving, riding, cycling, etc., on the sidewalks in un- 
incorporated towns and villages and omits any reference to the 
—5 
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material of which such sidewalks are composed. The section 
in the Code limited the offense to riding, etc., upon sidewalks 
constructed of any material other than dirt or earth. 

Page 311 validates the receipt, recordation and verfication 
of deeds, orders of probate, fiduciary accounts, etc., which have 
been transcribed upon the record books and lack proper attesta- 
tion, etc., etc. 

Page 273 validates certain deeds of corporations recorded 
upon certificates of acknowledgment of the president only, 
when executed by authority of the corporation. This act seems 
to permit all deeds of corporations to be recorded upon ac- 
knowledgment by the presidents only. 

Page 395. An Act authorizing the "Court of the County or 
Corporation" — we suppose this would be construed "Circuit or 
Corporation Court" — in which any person is an inhabitant and 
who is suspected to be insane, to proceed to examine into the 
state of mind of such person upon application of any party in- 
terested and appoint a committee upon being satisfied that such 
person is insane. We have always been of the opinion that this 
was a power inherent in any Court of Equity. See 16 Va. 
Law Register, p. 81. 

Section 3397 of the Code is amended by substituting the words 
"one or more special commissioners" for "a special commis- 
sioner." 

An elaborate, carefully drawn and excellent Act is that on p. 
440 providing for the registration of births and deaths. 

Page 453. An excellent Act requiring the personal represen- 
tative of all intestates to file in the clerk's office and the clerk to 
record, in the index in the deed books, a statement under oath 
showing the names, addresses and ages of the heirs of the in- 
testate, which statement shall be taken as prima facie evidence 
of the facts stated. No commissions are to be allowed until 
this statement is filed or one showing the heirs of such decedent 
are unknown. 

Page 498 amends § 2965, etc., by adding a provision requir- 
ing payment in 30 days under penalty of dismissal of the proper 
writ tax in case of an attachment for an amount exceeding 
twenty dollars returned to a Circuit or City Court. 
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Page 524.- An Act prescribing the effect to be given to deeds 
recorded prior to 1865, where the evidence of recordation or part 
thereof has been lost or destroyed. 

Page 533. The purpose of this Act is plain and the end de- 
sired to be accomplished, but the title seems to us decidedly 
mixed. It is as follows : 

An Act to prevent the hearing of causes in the supreme court 
of appeals of Virginia on imperfect records and their decision 
on technical points without regard to the merits; and to simplify 
procedure in that court, in regard to bills of exceptions. 

The Act is as follows : 

"1. Be it enacted by the general assembly of Virginia, That no 
case shall be heard or decided in the court of appeals on an 
imperfect or incompetent record, but when said court shall be of 
opinion that any record or part thereof, testimony or proceeding 
has not been properly identified or certified so as to make it a 
part of the record in the case, and to bring it properly before the 
appellate court, and that justice may be done by directing the 
trial court to cure the defects in the record, it shall so order; 
and when the defects shall have been so cured it shall proceed 
with the hearing on the merits." 

To what "technical points" are the decisions of the court now 
confined beyond those clearly set out in the Act? And what 
point in relation to "bills of exceptions" is referred to in the Act 
itself? We all know what was intended and are grateful to the 
draughtsman of the bill for his Act, but is the title correct? 



Referring to our editorial on page 65 of Volume 18, May, 1912, 
in regard to Master and Servant, we find that the last Legisla- 
ture, by an act approved March 14th, 1912, 
The New Employ- has remedied many of the wrongs therein 
ees Liability Act. complained of, but unfortunately confines 
the benefits of the act entirely to railroad 
corporations. We see no reason why this act should apply to 
railroad corporations any more than to any others. The reasons 
and rules of the law are just as important in one case as in an- 
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other and we believe that the time is coming when this act will 
be of universal application as between employers and employees. 

The act is as follows : 

Section 1294-k. That every corporation operating a railroad 
in this State, whether such corporation be created under the 
laws of this State or otherwise, shall be liable in damages 
for any and all injury sustained by any employee of such 
corporation, as follows: 

When such injury results from the wrongful act, neglect 
or default of an agent or officer of such corporation superior 
to the employee injured, or of a person employed by such 
corporation having the right to control or direct the services 
of such employee injured, or the services of the employee 
by whom he is injured; and also when such injury results 
from the wrongful act, neglect or default of a co-employee 
engaged in another department of labor from that of the em- 
ployee injured, or of a co-employee (notwithstanding the 
fact that the party injured had the right to direct the services 
of the co-employee) in the performance of any duty on or 
about the same or another train of cars, or on or about an 
engine, or of a co-employee who has charge of any switch, 
signal point or locomotive engine, or who is charged with 
dispatching trains or transmitting telegraphic or telephonic 
orders. Knowledge by an employee injured of the defective 
or unsafe character or condition of any machinery, ways, 
appliances or structures of such corporation shall not of it- 
self be a bar to recovery for any injury or death caused 
thereby. When death, instantaneous or otherwise, results 
from any injury to any employee of such corporation re- 
ceived as aforesaid, the personal representatives of such em- 
ployee shall have a right of action therefor against such 
corporation, and may recover damages in respect thereof. 
Any contract or agreement, express or implied, made by any 
such employee to waive the benefit of this section or any 
part thereof shall be null and void, and this section shall not 
be construed to deprive any such employee, or his personal 
representative, of any right or remedy to which he is now 
entitled under the laws of this State. 

2. .The rules and principles of law as to contributory 
negligence which apply to other cases shall apply to cases 
arising under this act, except in so far as the same are 
herein modified or changed. 

3. The provisions of this act shall always be so restricted 
in their application as not to conflict with any of the pro- 
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visions of the constitution or laws of the United States, and 
as if the necessary limitations upon their interpretation had 
been herein expressed in each case. 

See report of case of Thompson v. N. & W. Ry. Co., ante, p., 
87, where the constitutionality of this section is maintained 
against attack. 



The value to the profession of a well-organized, active, and 
zealous association cannot be over-estimated. In these "parlous" 
times of demagoguery, when the air is full 
The American Bar of denunciations of courts, judges, law- 
Association, yers and laws, it is well that there should 
be in this Union a body of lawyers com- 
posed of the best men of the profession, intent upon bettering the 
laws of the country, the procedure in the courts, and exercising 
a salutary control over the profession itself. 

The American Bar Association gives more hope of an organ- 
ization not only educational in its character but one to promote 
the administration of justice than any other organization of which 
we are aware. Since its organization some thirty-four years ago 
it has done things not merely talked of them. Due almost alone 
to its energy and activities a great stride has been made towards 
uniform State laws. Forty States -have now adopted a Uniform 
Negotiable Instruments Act, twenty-two States have adopted a 
Warehouse Receipts Act, ten States a Sales Act. three a Divorce 
Act, five a Stock Transfer Act, seven a Bills of Lading Act, four 
a Family Desertion Act, six an Act relating to Wills Executed in 
a Foreign State. In addition to this a perusal of the Association's 
publications clearly exhibits the fact that its members are alert, 
active, and working for all matters which tend to advance the 
practice of the profession of the law, to amend and reform our 
methods of pleading and practice, and to arouse the legislative 
mind to a general reformation and advancement in all the laws 
which need change and reformation. We believe that no mem- 
ber of the profession can do anything better to advance the cause 
of law reform than by becoming a member of this Association. 
Its dues are but five dollars a year, and its publications alone 
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are worth more than that amount. Charles J. O'Connor, 1522 
Tribune Building, Chicago, 111., is the Chairman of the Com- 
mittee on Increase of Membership and would be very glad to 
communicate with any lawyer interested in the objects of the As- 
sociation and desiring to become a member. 



We call attention again to the order of the Supreme Court of 
Virginia of November 22, 1911, providing that the Virginia Re- 
ports shall be numbered in regular se- 
The Numerical Se- quence from 1 to 75, instead of according 
quence of the Vir- to the long established custom of referring 
ginia Reports in to them by the names of the reporters. 
Future. This order will be found set out in full on 

page 724 of Vol. 17, Virginia Law Reg- 
ister (January number). We are informed that a set of gilt 
leather labels has been prepared by the publishers of the Vir- 
ginia Reports Annotated, numbering said reports according to 
this order of the Court of Appeals, and may be obtained from 
them. 



